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ABOUT SETH DUA & ASSOCIATES 

 

Seth Dua & Associates (“SDA”) is a leading Indian law firm head-quartered at New Delhi. The 
Firm has been recognized by leading international guides such as Chambers, Legal 500, Who's 
Who Legal, IFLR, Asia Law Profiles. SDA has a dedicated team of professionals specializing in 
various disciplines including corporate and commercial laws, taxation and dispute resolution. 
Our professional strength is derived from a unique combination of expertise in the relevant 
practice area and an in-depth industry focus. 

SDA believes that lawyers must not only understand the law but also the specific dynamics of 
the client's business. 

SDA's practice is principally structured around the following practice areas and industry focus: 

 Arbitration and Litigation Services; 

 Banking and Finance; 

 Corporate, M&A and Foreign Direct Investment; 

 Competition Law; 

 Employment & Labour Law; 

 Environment and Climate Law; 

 Intellectual Property Law; 

 International Trade & WTO; 

 Tax Laws; 

 Aerospace, Aviation & Defence; 

 Automotive; 

 Infrastructure and Project Finance, 

 Energy & Natural Resources; 

 Real Estate & Hospitality; 

 Telecommunications, Media & Technology; 

SDA was recently retained by the Ministry of Housing, Government of India to advise and 
assist in drafting the Real Estate (Regulation and Development) Bill 2012 which has been 
recently approved by the Union Cabinet of Ministers, Central Government of India and is 
now before the Parliament of India for approval to become a federal law. 

SDA has excellent correspondent relations with leading international law firms that can be 
leveraged for the benefit of clients. 

SDA is also the India knowledge partner for Legal 500 and regularly provides India related 
legal development articles on the website www.legal500.com. SDA also contributes regularly to 
various prestigious international and national legal magazines/journals. 
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SDA’S RESPONSES AND VIEWS TO THE CONSULTATION PAPER ON REGULATORY 

FRAMEWORK FOR OVER-THE-TOP (OTT) SERVICES  

 

Question 1: Is it too early to establish a regulatory framework for OTT services, since 

internet penetration is still evolving, access speeds are generally low and there is 

limited coverage of high-speed broadband in the country? Or, should some 

beginning be made now with a regulatory framework that could be adapted to 

changes in the future? Please comment with justifications. 

Yes, it is too early to establish a regulatory framework for OTT services in India for 

the reasons discussed in the below mentioned paragraphs.  

The internet penetration in India is still at 15.1% of the total population as of 20131, 

which means that 85% of the population still does not have access to internet. This is 

significantly a small number of people for which any sort of regulation is needed. 

Moreover, if any such regulation is passed which restricts these services, it would 

have an adverse effect on the overall internet penetration in India. 

Furthermore, the internet speed provided by the telecom companies is slow 

compared to the speed provided by the telecom companies around the world. Indian 

companies offer an average speed of 1.7 Mbps compared to the world average of 3.9 

Mbps. India ranks 118 on the global index of average internet speeds, according to a 

report published in 2014 by Akamai.com.2 

Many leading VoIP and OTT service providers such as Skype require a speed of 2 

Mbps for proper functioning.3 This is below than the country average and hence, it is 

safe to say that the telecom operators do not face any such threat from the OTT 

service providers as of now. The growth of the OTT players would be further 

hindered if there are additional regulations imposed on them.  

                                                 
1 The country wise report can be accessed here: http://www.itu.int/en/ITU-D/Statistics/Pages/stat/default.aspx 

2 The report can be accessed here: http://www.akamai.com/dl/akamai/akamai-soti-q114.pdf?WT.mc_id=soti_Q114 

3 See: http://download.skype.com/share/business/guides/skype-connect-requirements-guide.pdf 

http://www.itu.int/en/ITU-D/Statistics/Pages/stat/default.aspx
http://www.akamai.com/dl/akamai/akamai-soti-q114.pdf?WT.mc_id=soti_Q114
http://download.skype.com/share/business/guides/skype-connect-requirements-guide.pdf
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The telecom industry in India opened truly in 1992 when the Liberalisation in the 

basic telecom sector was introduced. The phased development of the Indian telecom 

sector and the introduction of the licensing regime for the telecom services indicates 

that the primary reasons for the introduction of the licensing regime by the 

Government in the first place was to minimize the public entity involvement, 

leveraging greater private participation, attraction of investment, creation of 

infrastructure and technological development and advancement. 

However, in the present scenario with respect to the regulation / licensing of OTTs 

none of these reasons exist. The private players have a pretty large market share in 

the telecom sector viz-a-viz the public undertakings, infrastructure for the provision 

of the telecom services is in-place and the technology is being constantly upgraded 

and is being deployed. Besides technological advancement forms the basis of rapidly 

evolving OTT services. 

Over the years, the rate at which internet is penetrating the Indian household is 

increasing but India still has long way to go before it becomes a common household 

amenity. There has been a growth of almost 5% in the internet users from 2013 to 

2014 but only 15% of India’s population has access to internet, as mentioned above4. 

Introducing reforms which further restrict internet services or charges extra for it 

would be detrimental to the growth of internet in India. 

There is no reason to believe that OTT players need a regulatory framework and 

doing so would actually result in anti-net neutrality. Also, it would hinder the 

growth of mobile penetration in India. India just has internet connectivity as of now. 

The speeds provided by Telecom Service Providers (“TSPs”) and Internet Service 

Providers (“ISPs”) are simply not enough for any sort of regulation to be put in 

place. 

 

                                                 
4 See Supra note 1. 
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Question 2: Should the OTT players offering communication services (voice, 

messaging and video call services) through applications (resident either in the 

country or outside) be brought under the licensing regime? Please comment with 

justifications. 

The simple answer to this question will be a no. Since bringing OTT providers under 

the licensing regime would only serve as a hindrance in the growth of the services, 

technology and would also have an adverse financial impact on the OTTs.  

By bringing another set of policy in India, work will have to be done by App 

developers who are often individuals with very less financial backing. This is 

certainly not in line with the Central Government’s intent of promoting ease of 

doing business in India. 

Telecom operators need to have licenses to operate since they use a public resource, 

i.e. spectrum. They utilize the spectrum to transmit data packets, voice and SMS 

communication. However, communication services such as Skype, WhatsApp, Viber 

and others sit atop the networks and infrastructure already controlled and owned by 

the telecom operators. Where Voice-over-Internet-Protocol services connect into the 

normal switched telecom network, TRAI’s VoIP regulations already exist. 

Internet is simply a resource like electricity. What a user does with the resource 

should not be regulated as long as he is paying for the resource and does not go 

against any law. The way the telecom operators operate is regulated in India and the 

OTT do not flout them. Adding another set of regulations specifically for the OTTs 

would result in double licensing regime which would have a detrimental effect on 

their overall growth.  

Therefore, there is no need for internet-based communication services to hold 

separate licenses. 
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Question 3: Is the growth of internet/OTT impacting the traditional revenue stream 

of Telecom operators/Telecom operators? If so, is the increase in data revenues of 

the Telecom Operators sufficient to compensate for this impact? Please comment 

with reasons. 

There is absolutely no evidence to suggest that VoIP services like WhatsApp or 

Skype are reducing revenues of telecom operators. In fact, many telecom companies 

have stated that their revenues have increased over time due to boost in the mobile 

data services used. 

In fact, if we look at the revenues of the top 3 telecom service providers in India, 

there has been a significant increase in their revenues. Airtel saw a rise of 74.3% in its 

quarterly profit, Idea Cellular saw a rise of 62%5 and Vodafone saw a rise of 15% in 

its quarterly profit.6 

We also need to remember that data revenues also fall under the traditional revenue 

streams category as per the Unified Access License Agreement7. So, it is factually 

incorrect to say that increase in OTT usage will adversely affect traditional revenue 

streams of telecom companies. Moreover, the internet penetration in India is still at 

15%8 so it would be unfair to say that the OTTs affect the traditional revenue regime 

of the telecom companies. 

The whole ‘perceived loss’ argument becomes invalid. There is no loss arising due to 

OTTs. The entire theory is a myth and it has been debunked several times over by 

the figures provided by the companies themselves. 

The top 3 TSPs in India i.e. Airtel, Vodafone and Idea have reported tremendous 

growth in revenue due to increase in the mobile data usage by their customers. 

                                                 
5 See: http://in.reuters.com/article/2015/02/04/bharti-airtel-results-idINKBN0L812920150204. 

6 See: http://articles.economictimes.indiatimes.com/2015-02-06/news/58878696_1_organic-service-revenue-
vittorio-    colao-vodafone-india. 

7 See: http://www.dot.gov.in/access-services/introduction-unified-access-servicescellular-mobile-services. 

http://in.reuters.com/article/2015/02/04/bharti-airtel-results-idINKBN0L812920150204
http://articles.economictimes.indiatimes.com/2015-02-06/news/58878696_1_organic-service-revenue-vittorio-%20%20%20%20colao-vodafone-india
http://articles.economictimes.indiatimes.com/2015-02-06/news/58878696_1_organic-service-revenue-vittorio-%20%20%20%20colao-vodafone-india
http://freestore.kartrocket.com/trai-questions/clkn/http/www.dot.gov.in/access-services/introduction-unified-access-servicescellular-mobile-services
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Vodafone reported an increase of 76.5% in its data (browsing) revenues in the first 

half of 20139. Airtel, on the other hand, reported a growth of 74.3% for data 

services.10 This clearly shows that the OTT services are in fact helping the telecom 

companies in making profit rather than causing them losses. 

It can be said that the growth of OTT leads to the growth of data usage which 

eventually leads to growth in revenue for the telecom companies. 

Therefore, it would be wrong to say that the growth of internet/OTT will have an 

adverse effect on the revenue of the telecom operators. 

 

Question 4: Should the internet/OTT players pay for use of the Telecom Operators 

network over and above data charges paid by consumers? If yes, what pricing 

options can be adopted? Could such options include prices based on bandwidth 

consumption? Can prices be used as a means of product/service differentiation? 

Please comment with justifications. 

Internet-based services and apps don’t pay for telecom operators for using the 

network, and it should remain the same going forward. Forcing internet-based 

services to pay extra for using a particular network negatively impact consumers 

and harm the Indian digital ecosystem. As mentioned in the above answer, data 

revenues of Indian telecom operators is already on an upswing and is slated to 

increase rapidly over the next few years, hence the argument for creating a new 

revenue source is not justified. 

Charging businesses extra for listing apps or services will overburden them, which 

in turn will lead to them not innovating at all. This will also affect many businesses 

                                                                                                                                                        
8 Supra see note 1. 

9 See: http://trak.in/wp-content/uploads/2013/11/Vodafone-India-Half-yearly-Results.pdf 

http://trak.in/wp-content/uploads/2013/11/Vodafone-India-Half-yearly-Results.pdf
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that are relying on the internet. Different pricing structure will destroy the basic 

fundamentals of net neutrality. 

ISPs should not control how internet is accessed, what is accessed or how fast it is 

accessed till the time proper charges are being paid for the internet usage. It is 

important for access to knowledge, services and free speech, as well as freedom and 

ease of doing business online that this access should be neutral. This neutrality can 

be ensured by: 

i. All sites must be equally accessible. 

ii. No telecom-style licensing of internet companies. Telecom companies are 

already regulated and OTT use the services which are regulated. Adding in 

another regulation would make it very difficult for the OTTs to survive in a 

competitive market. 

iii. The same access speed at the TSP/ISP level for each (independent of TSP 

selection). 

iv. The same data cost for access to each site including OTT apps (per KB/MB). 

v. No gateways (Airtel Zero, Internet.org, Airtel OneTouch Internet, Data VAS) 

censorship or selection. 

vi. No speeding up of specific websites that pay the telecom companies. 

vii. No zero rating or making some sites free over others. 

The Netherlands Authority for Consumers and Markets (ACM) had imposed fines 

on Dutch telecom company, KPN (EUR 250,000) for violation of the regulations 

                                                                                                                                                        
10 See: http://articles.economictimes.indiatimes.com/2015-02-04/news/58795673_1_mobile-data-growth-data-
arpu-bharti-airtel 

http://articles.economictimes.indiatimes.com/2015-02-04/news/58795673_1_mobile-data-growth-data-arpu-bharti-airtel
http://articles.economictimes.indiatimes.com/2015-02-04/news/58795673_1_mobile-data-growth-data-arpu-bharti-airtel
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regarding net neutrality when KPN had blocked certain VoIP websites on its free 

Hotspots.11 Such regulations should be promoted in India as well in order to 

implement net neutrality in its truest sense. 

 

Question 5: Do you agree that imbalances exist in the regulatory environment in the 

operation of OTT players? If so, what should be the framework to address these 

issues? How can the prevailing laws and regulations be applied to OTT players (who 

operate in the virtual world) and compliance enforced? What could be the impact on 

the economy? Please comment with justifications. 

There is no regulatory imbalance in the environment in which the internet services 

and applications operate. In fact, the word regulatory imbalance is incorrect here. 

Telecom operators hold licenses to spectrum which is a public resource. Internet 

services and applications don’t have to acquire licenses. Moreover, there is a clear 

distinction between services provided by telecom operators and internet platforms—

so no additional regulation is required. 

Also, internet services and applications are already well-covered under the Indian 

Penal Code, 1860. More importantly, internet services are intermediaries that allow a 

communication system for their users—and intermediaries cannot be held 

responsible for the acts of their users as per Section 79 of the Information Technology 

Act, 2000 (“IT Act”).  

Moreover, the internet should have a uniform pricing structure like that of the 

telecom services, which means that if the telecom company charges a fixed rate for a 

call, regardless of whom it is made to. On similar lines, uniform pricing on the 

internet should be introduced regardless of what service the consumer uses. The 

                                                 
11 See: https://www.acm.nl/en/publications/publication/13765/Fines-imposed-on-Dutch-telecom-companies-KPN-
and-Vodafone-for-violation-of-net-neutrality-regulations/. 

https://www.acm.nl/en/publications/publication/13765/Fines-imposed-on-Dutch-telecom-companies-KPN-and-Vodafone-for-violation-of-net-neutrality-regulations/
https://www.acm.nl/en/publications/publication/13765/Fines-imposed-on-Dutch-telecom-companies-KPN-and-Vodafone-for-violation-of-net-neutrality-regulations/
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Uniform License Regime cannot be applied here because that would become 

economically unsuitable for start-up companies.  

Introducing regulatory framework would drive out the Indian developers and all the 

start-ups from our country which would not only affect the development of a nation 

but also cause financial problems. Moreover, businesses which rely on the internet 

for communication with their consumers (options such as live chat, video call etc) 

would also be effected greatly.  

 

Question 6: How should the security concerns be addressed with regard to OTT 

players providing communication services? What security conditions such as 

maintaining data records, logs etc. need to be mandated for such OTT players? And, 

how can compliance with these conditions be ensured if the applications of such 

OTT players reside outside the country? Please comment with justifications. 

All online services are required by law privacy policy12 otherwise they face a penalty 

for breach of confidentiality under Section 72 of the IT Act.13 Most international and 

Indian companies follow these business practices in their regular conduct. In order 

to maintain safety, privacy, and security, the following should be strictly 

implemented:  

Use of digital certificates: A digital certificate is an electronic credential that can be 

used to establish the identity of a user, wherever that user may be located. Just like a 

                                                 
12 In terms of Rule 4 of the Information Technology (Reasonable Security Practices and Procedures and Sensitive 
Personal Data or Information) Rules, 2011. 

13 Section 72, IT Act. Penalty for breach of confidentiality and privacy: Save as otherwise provided in this Act or 
any other law for the time being in force, any person who, in pursuance of any of the powers conferred under this Act, 
rules or regulations made thereunder, has secured access to any electronic record, book, register, correspondence, 
information, document or other material without the consent of the person concerned discloses such electronic 
record, book. register, correspondence, information, document or other material to any other person shall be 
punished with imprisonment for a term which may extend to two years, or with fine which may extend to one lakh 
rupees, or with both. 
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physical identity document, such as a driving license, a digital certificate must have 

certain properties in order to be used as a form of identification.  

A privacy policy: All apps must have a privacy policy where they tell us what they 

do with our data. 

In 2012, Research in Motion (now Blackberry) was asked by the Indian government 

for lawful access to their servers so that the National Security of the country was not 

at risk. Eventually in the month of July, 2013, Blackberry set up a server in India 

which mirrored its server so as to provide lawful access to the government officials.14 

This was considered necessary because it dealt with the matter of national security. 

The Indian Government did not have access to everything. It only had access to 

those files which were considered a threat to the national security. 

Under the Uniform License Regime, the internet is regularised. The OTT use the 

internet as base and therefore there is no need to have a separate regulation as such.  

In respect to providing better security and safety to the users, OTT should have the 

ability to track users in real time. This tracking not only helps the user in times of 

trouble (for example, through Ola cab tracking, one can track their friends if they 

send a link to them); this would also aid the government in tracking criminals. This 

however should be done under certain conditions and should not be misused. 

Applications which do not deal primarily in communication but provide some 

means of communication should also follow the guidelines stated for 

communications or instead should tie up with the primary communication 

applications so that there are no problems with respect to national security. It will 

also help the officials to check these communications and weed out people who are a 

threat to the national security. This has further been discussed in the response to 

question 17. 
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Question 7: How should the OTT players offering app services ensure security, 

safety and privacy of the consumer? How should they ensure protection of 

consumer interest? Please comment with justifications 

As mentioned above, the OTT app providers should comply with the IT Act so that 

when a user is transferring data over the internet, no hacker can use the sensitive 

personal data / information for malicious reasons. Moreover, it should be made 

compulsory for all OTT service providers to have a digital certificate so that they can 

be authenticated by the users and they can use these services without any worry.  

User privacy and security should at all times be of paramount importance. Chapter 

XI of the IT Act15 already addresses the security concerns of the user. But more 

importantly, any criminal act committed using these platforms can be tried under 

the Indian Penal Code. So, there is no need to burden the internet platforms and 

OTTs with additional regulations since the OTT use internet as a base for their 

operations. 

Also, it is worth noting that many telecom companies in India have not made the 

information publicly available as to whether and how they comply with regulations 

that guarantee security, privacy and safety of the customer. 

 

 

Question 8: In what manner can the proposals for a regulatory framework for OTTs 

in India draw from those of ETNO, referred to in para 4.23 or the best practices 

                                                                                                                                                        
14 See: http://articles.economictimes.indiatimes.com/2013-07-10/news/40492683_1_blackberry-services-
blackberry-messenger-interception-solution 

15 Supra see note 12 

http://articles.economictimes.indiatimes.com/2013-07-10/news/40492683_1_blackberry-services-blackberry-messenger-interception-solution
http://articles.economictimes.indiatimes.com/2013-07-10/news/40492683_1_blackberry-services-blackberry-messenger-interception-solution
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summarised in para 4.29? And, what practices should be proscribed by regulatory 

fiat? Please comment with justifications. 

European Telecommunications Network Operators (“ETNO”) is similar to India’s 

COAI which makes it an industry lobby group. Lobbying is the act of attempting to 

influence decisions made by officials in the government, most often legislators or 

members of regulatory agencies. The suggestions made by ETNO heavily favour the 

telecom companies and will be detrimental to customers if India refers to their 

suggestions. 

ETNO’s stand has been widely criticized in the past. Europe’s own group of 

government regulators i.e. Body of European Regulators for Electronic 

Communication (BEREC) released a paper which was against the stand taken by 

ETNO. It says that the proposals of ETNO could jeopardize the continued 

development of the open, dynamic and global platform that the internet provides 

which will lead to an overall loss of welfare16 . Additionally, the international free 

expression group Article 19 says ETNO’s proposal would seriously undermine net 

neutrality.17 

As per certain media companies, ETNO’s recommendations would have meant 

higher data charges for customers while from an entrepreneur’s standpoint, it will 

limit their ability to reach out to a wider market. For a small but fast growing start-

ups and IT sector in India, this can potentially ring the death knell. ETNO’s 

suggestions on this subject have not been accepted or approved by any country, 

including their own, so they should not be used by the TRAI for reference. It is 

therefore especially troubling that TRAI is choosing to make one of their proposals a 

pillar of this public consultation here in India. 

                                                 
16 See: http://berec.europa.eu/files/document_register_store/2012/11/BoR_%2812%29_120_BEREC_on_ITR.pdf 

17 See: http://www.article19.org/data/files/medialibrary/3483/12-10-19-LA-itu.pdf 

http://berec.europa.eu/files/document_register_store/2012/11/BoR_%2812%29_120_BEREC_on_ITR.pdf
http://www.article19.org/data/files/medialibrary/3483/12-10-19-LA-itu.pdf
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The proposals made in paragraph 4.23 such as requiring interconnection models to 

pay premium and requiring the OTTs to pay compensation to TSPs for use of their 

infrastructure etc. are rather absurd in a way that they skew the market, and tip it in 

the favour of telecom service providers. To reiterate, such kind of a model where the 

app service providers have to pay the network providers a nominal fee to use the 

networks will not only burden the app providers, but may also lead to network 

fragmentation and discriminatory practices. Not only that, the customer always 

stays at the receiving end of all the effects of such practices and the app providers 

may then extract the cost from the customers. 

India should not derive any policy from the EU directly, since the market in EU and 

India is completely different. India approximately has 15% internet penetration 

whereas in the EU the figure is over 95%. 

 

Question 9: What are your views on net-neutrality in the Indian context? How 

should the various principles discussed in para 5.47 be dealt with? Please comment 

with justifications. 

Net Neutrality means no discrimination of traffic flowing on the internet with 

respect to speed, access and price. Chile18 and Brazil, which are developing countries 

just like India, have passed laws promoting net neutrality. This is in addition to 

government commitments to implement net neutrality legislation in the United 

States and European Union. 

India has a population of roughly 1 billion with no internet access19 and it is 

imperative for our democracy to have an open and free internet where users are free 

to choose the services they want to access, instead of a telecom operator deciding 

                                                 
18 See: http://www.leychile.cl/Navegar?idLey=20453&r=6. 

19 Supra see note 1. 

http://www.leychile.cl/Navegar?idLey=20453&r=6
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what information the user can access. The internet should have a uniform pricing 

structure like that of the telecom services, which means that if the telecom company 

charges a fixed rate for a call, regardless of whom it is made to, similarly, there 

should be uniform pricing on the internet regardless of what service the consumer 

uses. 

Internet apps and services are expected to contribute 5% to India’s GDP by 2020.20 

That will happen only if entrepreneurs, big and small, have a level playing field 

which encourages innovation and non-preferential treatment and moulding business 

forces and strategies in line with the market forces—something that net neutrality 

ensures. 

Assuming there is no net neutrality, only the big players will be able to strike deals 

with telecom companies while the smaller players would be unable to do so, causing 

an impediment in their growth. It also goes against the principles of net neutrality as 

listed below: 

i. No blocking by TSPs and ISPs on specific forms of internet traffic, services 

and applications. 

ii. No slowing or throttling internet speeds by TSPs and ISPs on specific forms of 

internet traffic, services and applications. Companies like Airtel and BSNL 

admitted that they were performing such activities in 2012 with respect to 

Bittorent Clients.21 

iii. No preferential treatment of services and platforms by TSPs and ISPs. 

iv. It is also worth noting that the proposed framework will give too much power 

in the hands of the telecom companies, which is not healthy for the ecosystem. 

                                                 
20 See: http://www.mckinsey.com/insights/high_tech_telecoms_internet/indias_internet_opportunity. 

21 See: http://www.thehindu.com/sci-tech/technology/internet/isps-slam-brakes-on-bittorrent-
speeds/article3751310.ece. 

http://www.mckinsey.com/insights/high_tech_telecoms_internet/indias_internet_opportunity
http://www.thehindu.com/sci-tech/technology/internet/isps-slam-brakes-on-bittorrent-speeds/article3751310.ece
http://www.thehindu.com/sci-tech/technology/internet/isps-slam-brakes-on-bittorrent-speeds/article3751310.ece
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Net Neutrality is the baseline principle of internet which guarantees that telecoms 

operators remain mere transmitters of information and do not discriminate between 

different users, their communication or content and data accessed. It ensures that all 

users, whatever their resources, access the same network, which should necessarily 

be the complete network. 

It should be a must, given that the entire developed world: which includes 

Netherlands22 and many other countries have already passed laws confirming 

internet as a resource and thus stopping any discrimination done by companies over 

services derived from the internet.  

 

Question 10: What forms of discrimination or traffic management practices are 

reasonable and consistent with a pragmatic approach? What should or can be 

permitted? Please comment with justifications. 

Discrimination or traffic management practises should not be considered to be a 

normal occurrence in the functioning of the internet. The principle of net neutrality 

does not essentially entail within its purview indulging in traffic management. 

However, if the segregation of content and data in the national interest of security is 

envisaged under traffic management, then yes traffic management has to be done 

reasonably. In this regard, caution needs to be taken in relation to the strict 

enforcement of this principle, so that the TSPs do not take guise and undue 

advantage of the same. 

The only situation for any management of the traffic should only occur where there 

is a security threat to the nation. Other than this, no form of management of the 

traffic flowing over the TSPs network should be permitted. The TSPs should ensure 

                                                 
22 See: https://www.acm.nl/en/publications/publication/13765/Fines-imposed-on-Dutch-telecom-companies-KPN-
and-Vodafone-for-violation-of-net-neutrality-regulations/  

 

https://www.acm.nl/en/publications/publication/13765/Fines-imposed-on-Dutch-telecom-companies-KPN-and-Vodafone-for-violation-of-net-neutrality-regulations/
https://www.acm.nl/en/publications/publication/13765/Fines-imposed-on-Dutch-telecom-companies-KPN-and-Vodafone-for-violation-of-net-neutrality-regulations/
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that there will be no interference in access, affordability and quality of the services in 

the provision of its services.  

 

Question 11: Should the TSPs be mandated to publish various traffic management 

techniques used for different OTT applications? Is this a sufficient condition to 

ensure transparency and a fair regulatory regime? 

A basic interpretation of this question seems to suggest that traffic management used 

for different OTT applications is a normal occurrence. This is so because if TSPs are 

allowed to indulge in traffic management techniques for OTT applications, it would 

be violating the basic tenets of net neutrality. In line with the response to the 

previous question, the situations where management of the traffic may be allowed 

have been discussed. Widespread agreement exists on the fact that traffic 

management has to be allowed in rarest of rare conditions, as for instance where the 

circumstances relate to national security.   

In that regard, publishing of traffic management techniques seems to suggest that 

traffic management is encouraged. However this is not the case. If net neutrality is to 

be observed in the truest sense it has to be made sure that the practice of indulging 

in unlawful traffic management is not allowed. 

There needs to be an auditing mechanism that would scrutinize and penalize 

telecom companies in case of any unlawful traffic management. The auditing 

mechanism for penalizing the telecom companies in case of unlawful traffic 

management can be worked out by the courts after consulting with experts in this 

sector.  
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Question 12: How should a conducive and balanced environment be created such 

that TSPs are able to invest in network infrastructure and CAPs are able to innovate 

and grow? Who should bear the network upgradation costs? Please comment with 

justifications 

In relation to the network up-gradation costs, it is beyond doubt that the same 

should be borne by the TSPs, as they presently are. TSPs are to invest in network 

infrastructure for the furtherance of technological advancement, customer centric 

approach and competition with other TSPs and to ensure that better services are 

provided.  

Linking the improvement of infrastructure to the OTT regulation would not be 

logical. The argument given by the TSPs in this regard is that the OTT apps rely on 

the infrastructure provided by the TSPs and they do not pay for it. This can be 

explained with an example. Power Grid companies, invest heavily to provide for 

power grid and network systems but they do not take any payment from the 

manufacturers of the household appliances which run on the same electricity that 

has been provided by the power company. Similarly so is the internet, which TSPs 

provide infrastructure for and people use it to access OTT, they only pay for the 

internet usage according to the various charges levied by the TSPs. The telecom 

industry can provide a perfect example regarding the concept of universal price 

charging, for instance one does not pay a different amount when one calls a different 

institution. For instance, the rate for calling a school and a hospital is same; similarly 

the OTTs should not be differentiated against. As far as the ability of CAPs to 

innovate and grow, it has got nothing to do with the TSPs deciding to invest in their 

own infrastructure or not. OTTs are independent of the TSPs when it comes to the 

case of innovation and growth.  

From the commercial standpoint, it may be difficult and nearly impossible for new 

start-ups in India, to pay the amount demanded by the TSPs to enjoy preferential 

access by the end customers and it would result in them becoming failures, because 

the established businesses would then have an edge over other players, as it is seen 
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in the telecom market, which is dominated by four or five big players only. This 

point has been supported by a Zomato’s (a successful start-up), who said, “Couldn't 

have built Zomato if we had a competitor on something like Airtel Zero".  This shows how 

important it is for new start ups in India to continue experiencing free internet access 

and net neutrality to succeed in the business world23. 

 

Question 13: Should TSPs be allowed to implement non-price based discrimination 

of services? If so, under what circumstances are such practices acceptable? What 

restrictions, if any, need to be placed so that such measures are not abused? What 

measures should be adopted to ensure transparency to consumers? Please comment 

with justifications. 

The transparency will be best availed to the customers if TSPs are not allowed to 

implement non price discrimination of services, as well in addition to the price based 

discrimination. The reason behind this statement can be understood when one 

comes to know what constitutes non price discrimination of services. According to 

the TRAI consultation paper, non price discrimination includes prioritization of data, 

differential throttling of a particular type of content such as P2P and blocking of any 

website or content.  

Blocking of access to the content over the internet is something that should not be 

permitted, but in instances in the interest of national security and law and order, 

blocking of content would have to be allowed. But, prioritization and differentiated 

throttling cannot be allowed at all since this will lead to the situations where the 

TSPs indulge in unfair business practises for their own purposes. This has been done 

                                                 
23 See: http://tech.firstpost.com/news-analysis/tech-startups-take-to-twitter-to-support-net-neutrality-263083.html  

http://tech.firstpost.com/news-analysis/tech-startups-take-to-twitter-to-support-net-neutrality-263083.html


Telecom Regulatory Authority of India 

Consultation Paper on Regulatory Framework 

for Over-the-top (OTT) Services – Responses and Views 

April 24, 2015 

Page 19 

by TSPs in the past in India where they have tried to throttle bittorrent speed24.  

Even in Canada a TSP was ordered to desist from throttling its service25.  

This is substantiated by an article by Barbara Van Schewik26, which has been cited in 

the TRAI Consultation Paper, which while discussing about the goals of net 

neutrality, states “According to most network neutrality proponents, network neutrality 

rules are intended to preserve the internet’s ability to serve as an open, general-purpose 

infrastructure that provides value to society over time in various economic and non-economic 

ways. In particular, network neutrality rules aim to foster innovation in applications, protect 

users’ ability to choose how they want to use the network, without interference from network 

providers, and preserve the internet’s ability to improve democratic discourse, facilitate 

political organization and action and to provide a decentralized environment for social, 

cultural and political interaction in which anyone can participate”. 

Net neutrality essentially means equality when it comes to accessing or using the 

internet. So discrimination by TSPs hit at the very basic tenet of net neutrality which 

is equality. Even Canada has taken statutory steps towards net neutrality by 

promulgating the Telecommunications Act, 199327. The said legislation under section 

27(2) addresses discrimination in telecommunication services, including internet and 

states "no Canadian carrier shall, in relation to the provision of a telecommunications service 

or the charging of a rate for it, unjustly discriminate or give an undue or unreasonable 

preference toward any person, including itself, or subject any person to an undue or 

unreasonable disadvantage28”.  

 

                                                 
24 http://www.thehindu.com/sci-tech/technology/internet/isps-slam-brakes-on-bittorrent-
speeds/article3751310.ece. 

25 http://www.crtc.gc.ca/PartVII/eng/2008/8622/c51_200805153.htm. 
26

 Barbara Van Shewick, Network Neutrality and Quality of Service: what non discrimination should look like, Centre 
for Internet and Security, June 11, 2012. 
27

 The issue of net neutrality was addressed by way of an amendment to the legislation in the year 2011. 
28 See: https://journal.lib.uoguelph.ca/index.php/perj/article/view/1133/1709#.VTjduawdS8A  

http://www.thehindu.com/sci-tech/technology/internet/isps-slam-brakes-on-bittorrent-speeds/article3751310.ece
http://www.thehindu.com/sci-tech/technology/internet/isps-slam-brakes-on-bittorrent-speeds/article3751310.ece
http://www.crtc.gc.ca/PartVII/eng/2008/8622/c51_200805153.htm
https://journal.lib.uoguelph.ca/index.php/perj/article/view/1133/1709#.VTjduawdS8A
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Question 14: Is there a justification for allowing differential pricing for data access 

and OTT communication services? If so, what changes need to be brought about in 

the present tariff and regulatory framework for telecommunication services in the 

country? Please comment with justifications. 

As argued in the previous answers, there should be no differential pricing for data 

access and internet services. Therefore, the need for a change in the tariff and 

regulatory framework is not required. 

It is important to note that nearly one billion people still don't have internet access in 

India - which means telecom companies stand to gain substantially from their data 

services in the near future.29 Moreover, different pricing is tantamount to 

discrimination which goes against net neutrality. 

Net neutrality ensures that the ability to voice opinions on the internet does not 

depend on a user’s financial capacities or social status. It gives people the freedom to 

express themselves as they wish and to access the information they want without 

being put at disadvantage by the few players who operate the network. If net 

neutrality was abandoned it could turn the internet into yet another predominantly 

commercial media. 

With regard to digital economy and innovation, net neutrality facilitates innovation 

and competition takes advantage of the level-playing field in communication 

networks to launch new services. The concept of innovation without a permit, where 

new entrants compete fairly with the incumbent giants is at the root of the 

development of the internet. OTTs have become the linchpin of the emergent 

knowledge economy. Prominent examples of companies that became successful due 

to the possibility to innovate and grow on a neutral internet are Google, Skype, eBay, 

or Twitter and a thousand of smaller companies and services that represent an even 

                                                 
29See:  http://www.thehindu.com/sci-tech/technology/internet/india-set-to-become-secondlargest-internet-
market-by-decemberend-report/article6614417.ece 

http://www.thehindu.com/sci-tech/technology/internet/india-set-to-become-secondlargest-internet-market-by-decemberend-report/article6614417.ece
http://www.thehindu.com/sci-tech/technology/internet/india-set-to-become-secondlargest-internet-market-by-decemberend-report/article6614417.ece
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bigger contribution to growth and social welfare. Many other OTTs took advantage 

of an open network, and became widely used all over the world only a few months 

after being created, because it was relatively cheap to produce and distribute their 

innovative services. 

As stated before, customers should be charged on the basis of volume of data used 

and not on the basis of the internet services they are accessing. If the user signs up 

for a particular quality of service for his internet connection he must not be denied 

any part of it. This means, if one buys an internet plan that purports to provide at 

least 2 Mbps speed up to 20 GB of data, one should not have to pay any premium 

price for using it for video conferencing, media streaming, online gaming, or mere 

browsing. 

 

Question 15: Should OTT communication service players be treated as Bulk User of 

Telecom Services (BuTS)? How should the framework be structured to prevent any 

discrimination and protect stakeholder interest? Please comment with justification. 

The Bulk User of Telecom Services (BuTS) is a concept that has not been statutorily 

defined or specifically described by the Department of Telecom or the TRAI. 

However, the term as used by the TRAI covers entities or persons who use the 

telecom services provided by the TSPs in bulk quantities. In light of the said general 

explanation, it becomes pertinent to note that the OTT services are nothing but 

services found on the internet. The OTT services have propelled the growth of the 

data services, due to the increased usage of the services by the consumers. This 

ultimately translates into profitability on data services for the TSPs. 

In case of treating the OTT service providers as BuTS and requiring such providers 

to pay a sum to the TSPs or to share their revenues, would effectively tantamount to 

two-fold revenue generation for the TSPs for the same services, one from the BuTS 
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and another from their subscribers for the usage of data in accessing the OTT 

services.  

 

Question 16: What framework should be adopted to encourage India-specific OTT 

apps? Please comment with justifications. 

There are quite a few numbers of Indian OTT apps and in order to help them 

sustain, a Net Neutrality framework is a must.  

There should be no discrimination amongst apps by TSPs just because their 

company owns a similar OTT app. If the OTT service providers are made to share 

the revenue the TSPs, it will surely discourage the entry of small players who right 

now are free to experiment and venture into the internet domain because of its 

openness and because of less hassles and regulations. 

Recently, a report predicted that paid apps will generate over Rs. 1500 crore 

revenues in 2015.30 Increased acceptance of paid apps can only be possible if there’s 

net neutrality.  

In fact, Deepinder Goyal, the founder and CEO of the highly successful app Zomato 

recently commented "Couldn’t have built Zomato if we had a competitor on something like 

Airtel Zero". Even Flipkart has opted out of this and started supporting net 

neutrality.31 

The moment an app developer is forced to tie-up with a telecom operator to ensure 

that users opt for it, an artificial prohibitive barrier will be created. All app 

                                                 
30 Report titled Technology, Media and Telecommunications India Predictions 2015, which can be accessed here: 
http://www2.deloitte.com/content/dam/Deloitte/in/Documents/technology-media-telecommunications/in-tmt-
india-predictions-2015-noexp.pdf 

31 See: http://www.firstpost.com/business/zero-rating-has-been-around-for-over-five-years-now-flipkarts-sachin-
bansal-defends-net-neutrality-2194209.html 

http://www2.deloitte.com/content/dam/Deloitte/in/Documents/technology-media-telecommunications/in-tmt-india-predictions-2015-noexp.pdf
http://www2.deloitte.com/content/dam/Deloitte/in/Documents/technology-media-telecommunications/in-tmt-india-predictions-2015-noexp.pdf
http://www.firstpost.com/business/zero-rating-has-been-around-for-over-five-years-now-flipkarts-sachin-bansal-defends-net-neutrality-2194209.html
http://www.firstpost.com/business/zero-rating-has-been-around-for-over-five-years-now-flipkarts-sachin-bansal-defends-net-neutrality-2194209.html
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developers and the companies behind them need to be provided an even playing 

field. 

 

Question 17: If the OTT communication service players are to be licensed, should 

they be categorised as ASP or CSP? If so, what should be the framework? Please 

comment with justifications. 

At the outset, it is pertinent to mention that an Application Service Provider (ASPs), 

as described by the TRAI in its Recommendations on Application Services issued on 

May 14, 2012 provides such services that include enhanced services, in the nature of 

noncore services, which either add value to the basic telecom services or can be 

provided as standalone application services through the telecom network.  

The term Communication Service Providers (CSPs) on the other hand connotes any 

provider of communication services, which would in general parlance with the 

present licensing regime also cover the TSPs providing communication services to its 

subscribers.  

In relation to categorisation of the OTTs as an ASP or CSP, it is pertinent to note that 

the categorisation of an OTT service provider as a CSP will enable them to have 

proper interconnection with other service providers and at the same time ensure 

quality of service to the end customer, however, additionally, all regulatory and/or 

licensing requirements including lawful interception and security of the network 

will have to be ensured. 

Thus, if at all the OTTs are considered to be regulated, the service providers are to be 

regulated as ASPs, since they act merely as technology enablers. However, the 

question of regulating these services does not arise, as it would lead to a situation of 

over-regulation of the telecom services.  
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Question 18: Is there a need to regulate subscription charges for OTT communication 

services? Please comment with justifications. 

Given the open nature of internet, it becomes a self-levelling and a level playing 

field, by virtue of operation of the market forces and innovation and competition 

prevalent in the OTT industry. There should be no need to regulate subscription 

charges. Subscription charges for such apps need to be allowed to evolve as it would 

in a pure market economy. The subscribers (buyers) would want to pay the lowest 

possible price, and the app developers/companies (sellers) would want to charge as 

much as possible, eventually leading to a fair price. 

If one particular OTT service starts charging a different pricing model which is better 

than the others available in the market, it impels the other providers to follow suit by 

increasing the efficiency of their algorithms. Such competition furthers innovation. 

OTT applications are primarily software or technology for internet enabled devices. 

Taking the same principle, if any computer application has the right to charge as per 

their demands, similarly, an OTT application should also have the right to do the 

same.  

Subscription charges for such internet-based services have remained, more or less, 

quite low in India, especially because the cost of switching from one service provider 

to another is also quite low: This competition will ensure that charges remain fair, 

without the need to regulate them, going forward as well. As noted in response to 

earlier questions, existing Indian law also applies to online services - which would 

include the Consumer Protection Act and other regulations meant to prevent 

cheating or other illegal pricing issues. 

Moreover, if the OTTs start charging higher prices, then the customers quickly 

change their service provider due to the availability of alternates. 
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Question 19: What steps should be taken by the Government for regulation of non-

communication OTT players? Please comment with justifications. 

The government should promote net neutrality in order to promote business in OTT 

apps. Even TSPs can offer their OTT apps as a means to generate revenue. There is 

no need for regulation of OTT players. Both the internet and managed services 

should be defined in the regulatory framework and steps taken to ensure that the 

development of managed services will not occur at the expense of the internet.  

According to the French national regulatory authority Autorité de Régulation des 

Communications électroniques et des Postes (“ARCEP”), managed services are 

acceptable as long as they respect competition laws and sector- specific regulation, 

and provided that the managed service does not degrade the quality of internet 

access.32 Such degradation would occur if, for instance, an operator decided to 

allocate the vast majority of its bandwidth to managed services, thereby depriving 

the internet access from sufficient network capacities. 

To ensure that managed services will not undermine the attractiveness of internet 

access offers, ARCEP proposes that the quality of service requirements included in 

the Telecoms Package be construed in the context of the neutral internet to protect 

the latter against degradation. "Given the shared social interest in having an internet 

connectivity that operates in a satisfactory way for the maximum number of users, it 

seems necessary to encourage the service to be of satisfactory quality. ISPs 

responsibility in this matter is naturally central" 

The government should classify the services into appropriate service categories 

on case by case basis and apply the rules which make evolutionary sense should the 

off-line counterparts of those services turn to the internet. Thus, e-retailing and 

                                                 
32 See: http://www.arcep.fr/uploads/tx_gspublication/rapport-parlement-net-neutrality-sept2012-ENG.pdf 

http://www.arcep.fr/uploads/tx_gspublication/rapport-parlement-net-neutrality-sept2012-ENG.pdf
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traditional retailing can be classified as ‘retailing’, with a view that the retailers who 

once owned shops in the real market are now setting up shops in the virtual market 

also. This would allow bidirectional movement and as mentioned in Question 7, 

there should be proper security features as well.   

For example, if an e-retailer wants to set up a brick-and-mortar showroom in the 

market, it should be easy for them such that there is no need to pay additional 

licensing fees but only the rent. Likewise, if an off-line retailer wants to start an 

online shop, there should not be anything more than buying a domain and getting a 

website made and making agreements with the courier service. 

 

Question 20: Are there any other issues that have a bearing on the subject discussed? 

The TRAI, a statutory authority established under the provisions of the Telecom 

Regulatory Authority of India Act, 1997 (hereinafter referred to as “TRAI Act”), was 

established as an independent regulator for telecom services with the entry of the 

private sector in India. The role envisaged for TRAI was to facilitate the evolution of 

Indian telecom market from a Government owned monopoly to a multi operator 

multi service open competitive market by providing a transparent policy 

environment, which would promote a level playing field and facilitate fair 

competition in the telecom sector. Further, the Government, by virtue of its powers 

under Section 2(1) (k) of the TRAI Act, notified broadcasting and cable services to be 

telecommunication service vide notification no. SO 44(E) dated January 9, 2004.  

The Preamble of the TRAI Act specifically states that it is an act to provide for the 

establishment of the TRAI and the Telecom Disputes Settlement and Appellate 

Tribunal to regulate the telecommunication services, adjudicate disputes, dispose of 

appeals and to protect the interest of service providers and consumers of the telecom 

sector and to promote and ensure orderly growth of the telecom sector. 
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Thus, it is understood that the mission of TRAI is to ensure that the interests of 

consumers are protected and at the same time to nurture conditions for growth of 

telecommunications, broadcasting and cable services in a manner and at a pace 

which will enable India to play a leading role in the emerging global information 

society.  

In pursuance of above objectives, the TRAI has issued from time to time a large 

number of regulations, orders and directives to deal with issues confronting the 

Indian telecom sector, covering a wide range of subjects including tariff, 

interconnection and quality of service as well as governance of the TRAI.  

From the above, it is evident that the TRAI does not actually have the authority to 

regulate upon issues concerning sectors and services beyond telecommunications 

services, including the broadcasting and cable services.  

Having said that the TRAI although does not have the direct authority to regulate 

applications other than communication based, however recently in January 2015 an 

inter-ministerial panel has requested the TRAI to take up the role or suggest if there 

is a need for a separate regulator for e-commerce.33 The need for an e-

commerce regulator was felt after the Confederation of All India Traders (CAIT) 

sought the intervention of the Ministry of Commerce on the issue of ‘predatory 

pricing’ strategies used by certain e-commerce entities last year. 

It however remains to be seen as to how the TRAI would respond to this request and 

would the Government actually take steps to bring e-commerce activities under the 

purview of the TRAI. 

***** 

                                                 
33 See: http://www.business-standard.com/article/economy-policy/trai-may-regulate-e-commerce-as-well-
115010801009_1.html. 

http://www.business-standard.com/article/economy-policy/trai-may-regulate-e-commerce-as-well-115010801009_1.html
http://www.business-standard.com/article/economy-policy/trai-may-regulate-e-commerce-as-well-115010801009_1.html

